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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

THE OFFICIAL COMMITTEE OF
UNSECURED CREDITORS OF
ALLEGHENY HEALTH, EDUCATION
AND RESEARCH FOUNDATION,

Plaintiff,

v.

PRICEWATERHOUSECOOPERS, LLP,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

Civil Action No. 00-684

Judge David Stewart Cercone

THE COMMITTEE'S UNOPPOSED MOTION FOR LEAVE TO FILE A
SUR-REPLY IN OPPOSITION TO PwC'S MOTION FOR SUMMARY JUDGMENT

Plaintiff The Official Committee of Unsecured Creditors of AHERF respectfully moves

for leave to file a five-page sur-reply in opposition to PwC’s motion for summary judgment.  A

copy of the proposed sur-reply and its two exhibits is attached.  In support, the Committee states:

1. PwC does not oppose the filing of the sur-reply.

2. The Committee’s sur-reply responds to two arguments raised in PwC’s reply brief

in support of its summary judgment motion.  Neither argument was raised in PwC’s opening

brief.  The sur-reply addresses

(i) PwC’s assertion that In re Cendant Corporation Litigation, 264 F.3d 201

(3d Cir. 2001), “rejected” an aspect of Judge Ziegler’s decision in In re

Phar-Mor, Inc. Securities Litigation, 900 F. Supp. 784 (W.D. Pa. 1995);

and

(ii) PwC’s argument that it would be unconstitutional for PwC to be affected

by the Bankruptcy Court’s approval of the AHERF reorganization plan
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and PwC’s citation, on a related point, to In re Owens Corning, No. 04-

4080, __ F.3d __, 2005 WL 1939796 (3d Cir. Aug. 15, 2005), decided

after the Committee’s summary judgment opposition brief was filed.

3. PwC’s opening and reply brief in support of its summary judgment motion each

exceeded the page limits set forth in the Case Management Order.  PwC's initial memorandum in

support was 60 pages long, ten pages longer than the 50 pages allowed by the Case Management

Order.  Although the Committee’s opposition brief complied with the Case Management Order’s

50-page limit, PwC filed a reply brief that exceeded by four pages the Case Management Order’s

25-page limit for reply briefs.  The Committee did not oppose the filing of either of these longer-

than-rule briefs.

4. The Committee's sur-reply seeks only to respond to two arguments asserted in

PwC's reply brief but not asserted in its opening brief -- at least one of which was available and

could have been asserted in that opening brief.

5. In its reply brief, PwC did not set out completely the procedural history and the

limited nature of the holding of the Third Circuit in Cendant.  Cendant did not “reject” Phar-

Mor.  It did not mention Phar-Mor.  Cendant affirmed an order approving a class settlement.

PwC also did not mention that Judge Ziegler, in this case, had already expressed this Court’s

disagreement with PwC’s interpretation of Cendant.  See January 28, 2002, Order at 9-10.

6. PwC also argued for the first time that it would be unconstitutional to apply to

PwC the order of the Bankruptcy Court adopting the AHERF reorganization plan.  In its opening

brief, PwC argued that its liability should not be affected by the order approving the plan.  On

reply, PwC made its new constitutional argument.  In connection with its argument concerning

the impact of the plan, PwC also cites the recently decided Owens Corning opinion.  This
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decision was issued after the Committee filed its opposition brief.  PwC cites the opinion but

does not address the key lesson of the case:  that the effect of substantive consolidation is to treat

different debtors as a single entity.

WHEREFORE, the Committee respectfully requests that the Court grant it leave to file a

sur-reply in opposition to PwC’s motion for summary judgment.

Dated:  August 31, 2005
Respectfully submitted,

/s/ James M. Jones                                          
James M. Jones (PA # 81295)
Laura E. Ellsworth (PA # 39555)
Laura A. Meaden (PA # 52002)
JONES DAY
One Mellon Center
500 Grant Street, 31st Floor
Pittsburgh, PA 15219
412-391-3939

Richard B. Whitney
JONES DAY
North Point
901 Lakeside Avenue
Cleveland, OH  44114
216-586-3939

Attorneys for Plaintiff The Official Committee
of Unsecured Creditors of AHERF
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